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a. In General 


§ 37. Requirement of want of probable cause in criminal actions for malicious prosecution, 
generally 
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In an action for malicious prosecution after an acquittal, a plaintiff must show that the criminal action was begun 
without probable cause for charging the crime in the first place. 


In an action for malicious prosecution after an acquittal, a plaintiff must show that the criminal action was begun without 
probable cause for charging the crime in the first place.' Probable cause in a malicious prosecution claim is an elusive 
concept which avoids precise definition; the meaning lies somewhere between suspicion and evidence sufficient to convict.’ 
“Probable cause” has been variously defined as such facts and circumstances as would lead a reasonably prudent person in 
like circumstances to believe plaintiff guilty;* the existence of such facts and circumstances as would excite the belief in a 
reasonable mind, that the person charged was guilty of the crime for which he was prosecuted;* a reasonable ground of 
suspicion, supported by facts and circumstances of such a nature as to justify a cautious and prudent person in believing that 
the accused was guilty; and such facts as would induce a reasonable man to commence a prosecution.° 


Conversely, it has been stated that the test for determining absence of probable cause to initiate a legal proceeding, as an 
element of a claim of malicious prosecution, is whether a person of ordinary prudence and intelligence under the 
circumstances would have known that the charge had no reasonable foundation.’ There is a lack of probable cause to initiate a 
prosecution, so as to give rise to a claim of malicious prosecution, when the circumstances are such as to satisfy a reasonable 
person that the accuser had no ground for proceeding aside from a desire to injure the accused.’ 


Multiple charges. 
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The existence of probable cause as to one charge will not preclude a claim for malicious prosecution arising from a different 
charge.’ On the other hand, it has been stated that the question of whether there was probable cause for prosecution of an 
offense in the context of a malicious prosecution or arrest claim turns on whether there were facts supporting the crime the 
plaintiff was charged with committing based on information provided to police by the defendant, not whether the plaintiff 
was possibly guilty of some other crime. 
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